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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
v.
ERIC PAUL THARPE,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

NO. 45144
Bannock County Case No.
CR-2014-11701

RESPONDENT'S BRIEF

Issue
Has Tharpe failed to establish that the district court abused its discretion by revoking his
probation and executing his underlying unified sentence of five years, with two years fixed,
imposed following his guilty plea to possession of methamphetamine?

Tharpe Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Tharpe pled guilty to possession of methamphetamine and the district court imposed a
unified sentence of five years, with two years fixed, and retained jurisdiction. (R., pp.136-42.)
Following the period of retained jurisdiction, the district court suspended Tharpe’s sentence and
placed him on supervised probation for five years. (R., pp.145-49.)
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Less than a year later, Tharpe’s probation officer filed a report of violation alleging that
Tharpe had violated the conditions of his probation by testing positive for and/or using
methamphetamine on five separate occasions, being charged with the new crimes of possession
of methamphetamine and possession of Oxycodone, and associating with a known
felon/probationer “on a consistent basis” after having been instructed “on several occasions to
have no contact with her.” (R., pp.157-59.) Tharpe admitted the allegations and the district
court revoked his probation and executed the underlying sentence. (R., pp.162, 167-70.) Tharpe
filed a notice of appeal timely from the district court’s order revoking probation. (R., pp.17276.)
Tharpe asserts that the district court abused its discretion by revoking his probation in
light of his performance during his 2015 rider and while at the jail following his probation
violation in this case, his participation “at the local counseling center” while on probation, and
his desire to participate in the Wood Court program despite the fact that he does not qualify for
the program because his LSI score is too high. (Appellant’s brief, pp.2-5; Tr., p.26, L.9.) Tharpe
has failed to establish an abuse of discretion.
“Probation is a matter left to the sound discretion of the court.” I.C. § 19-2601(4). The
decision whether to revoke a defendant's probation for a violation is within the discretion of the
district court. State v. Garner, 161 Idaho 708, 710, 390 P.3d 434, 436 (2017) (quoting State v.
Knutsen, 138 Idaho 918, 923, 71 P.3d 1065, 1070 (Ct. App. 2003)). In determining whether to
revoke probation, a court must examine whether the probation is achieving the goal of
rehabilitation and is consistent with the protection of society. State v. Cornelison, 154 Idaho
793, 797, 302 P.3d 1066, 1070 (Ct. App. 2013) (citations omitted). A decision to revoke
probation will be disturbed on appeal only upon a showing that the trial court abused its
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discretion. Id. at 798, 302 P.3d at 1071 (citing State v. Beckett, 122 Idaho 324, 326, 834 P.2d
326, 328 (Ct. App. 1992)).
Tharpe is not an appropriate candidate for probation, particularly in light of his ongoing
substance abuse and criminal offending, refusal to abide by the terms of community supervision,
and failure to rehabilitate or be deterred despite prior legal sanctions and treatment opportunities.
Tharpe – now 38 years of age – reported that he began abusing marijuana and alcohol at age 11,
methamphetamine at age 13, and cocaine at age 18. (PSI, pp.21, 27. 1) As a juvenile, he was
adjudicated for illegal possession of alcohol, reckless driving, disorderly conduct, and rioting; he
was “found in contempt of court three times”; and he used illegal substances while on juvenile
probation. (PSI, p.21.) As an adult, Tharpe has been convicted of crimes including possession
of narcotic equipment, misdemeanor possession of a controlled substance, grand theft by
possession of stolen property, disturbing the peace (amended from domestic battery), resisting or
obstructing officers, fraudulent possession/use of a forgery device, possession of drug
paraphernalia, petit theft, and the instant felony possession of a controlled substance offense.
(PSI, pp.36-40.) Tharpe also admitted that he “has sold drugs in the past.” (PSI, p.28.)
Tharpe has been afforded the opportunities of probation and parole, three rider programs,
and treatment both while in prison and while in the community; he has nevertheless continued to
commit crimes and abuse illegal substances. (PSI, pp.21-22, 28, 40-41, 47, 62, 92.) He was on
parole supervision when he committed the instant offense and, while on probation for the instant
offense, he committed the new crimes of possession of methamphetamine and possession of
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PSI page numbers correspond with the page numbers of the electronic file “CONFIDENTIAL
CERTIFICATE OF EXHIBITS 54144.pdf.”
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Oxycodone. (PSI, p.41; R., p.157.) At the disposition hearing for Tharpe’s probation violation,
Tharpe’s probation officer stated:
… [M]y recommendation is the same as [the recommendation for] his parole
violation, which is prison. And the reason why is because he’s completed every
program that we have. He’s had a couple of riders. He had therapeutic
community, which he didn’t complete. His last supervision with me I had him on
an ankle monitor. That didn’t work. He wouldn’t go to treatment, continued to
use.
Every violation results in a new felony. And this time it was reduced to
misdemeanors. However, you know, they were felonies to begin with, felony
drug charges. I’m just not sure what else we can … do with him at this point.
(Tr., p.23, Ls.2-15.)
The district court considered all of the relevant information and appropriately determined
that Tharpe was no longer a viable candidate for probation. Tharpe’s ongoing substance abuse,
criminal offending, and refusal to comply with the conditions of community supervision
demonstrate that probation was not achieving the goals of rehabilitation or protection of the
community. Given any reasonable view of the facts, Tharpe has failed to establish that the
district court abused its discretion by revoking his probation and executing the underlying
sentence.
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Conclusion
The state respectfully requests this Court to affirm the district court’s order revoking
Tharpe’s probation and executing his underlying sentence.

DATED this 7th day of February, 2018.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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